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The Office of Legal Affairs manages
representation issues; conducts
elections for the purpose of
determining collective-bargaining
representatives in the airline and
railroad industries; and oversees
post-mediation activities that lead
or may lead to the establishment of
Emergency Boards by the President
of the United States (PEBs). The
General Counsel also serves as legal
counsel for the NMB.
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Under the Railway Labor Act (RLA), employees in the airline and railroad industries have the right
to select a labor organization or individual to represent them for collective bargaining. Employees
may also decline representation. An RLA representational unit is “craft or class,” which consists
of the overall grouping of employees performing particular types of related duties and functions.
The selection of a collective bargaining representative is accomplished on a system-wide basis,
which includes all employees in the craft or class anywhere the carrier operates in the United
States. Due to this requirement and the employment patterns in the airline and railroad indus-
tries, the Agency’s representation cases frequently involve numerous operating stations across
the nation. [An application for a representation investigation may be obtained from the Agency’s

web site at www.nmb.gov]

If a showing-of-interest requirement is met, the NMB continues the investigation, usually with a
secret Telephone/Internet election. Only such employees that are found to be eligible to vote by
the NMB are permitted to participate in such election. The NMBis responsible for determining RLA
jurisdiction, carrier status in mergers, and for ensuring that the requirements for a fair election
process have been maintained without “interference, influence or coercion” by the carrier. If the
employees vote to be represented, the NMB issues a certification of that result which commences
the carrier’s statutory duty to bargain with the certified representative.

In many instances, labor and management raise substantial issues relating to the composition of
the electorate, jurisdictional challenges, allegations of election interference, and other complex
matters which require careful investigations and ruling by the NMB.

Representation disputes involving large numbers of employees generally are more publicly visible
than cases involving a small number of employees. However, all cases require and receive neutral
and professional investigations by the Agency. The case summaries that follow are examples of
the varied representation matters which were investigated by the NMB during FY 2012.



NATIONAL
MEDIATION
BOARD

ANNUAL PERFORMANCE
AND ACCOUNTABILITY
REPORT FY2012

REPRESENTATION 39
& PEBS

In May 2012, the NMB published a notice of proposed rulemaking (NPRM) in the Federal Register
and on the NMB website to amend existing rules for handling representation disputes, incorpo-
rating statutory language added to or amending the RLA by the Federal Aviation Administration
Modernization and Reform Act of 2012. The NPRM proposed changes to the existing regulations
pertaining to run-off elections, showing of interest for representation elections, and the NMB’s
rulemaking proceedings. The Board also held a public hearing on June 19, 2012. The Board
accepted comments on the proposed rule changes until August 6, 2012.

On June 15,2012, the Board issued a policy stating “Any hyperlinks posted at any website other
than the NMB’s website are strictly prohibited. To assure that noillegal hyperlinks are used, effec-
tive June 18,2012, the Board’s election administrator prohibited access to the voting website by
any employee who has originated from an unauthorized hyperlink.” The Board will allow partici-
pants to “continue to post hyperlinks to the Board’s website, www.nmb.gov, and may provide the
text address of the voting website, www.ballotpoint.com/NMB, if they wish to direct employees
where to vote in an NMB election.”

The NMB’s Office of Legal Affairs (OLA) continues to operate at a high level of quality and effi-
ciency. As a review of customer service and performance standards will attest, the Agency’s
Representation program consistently achieves its performance goals, delivering outstanding
services to the parties and the public.

The OLA staff closed 37 cases and docketed 42 cases during the year. With the Agency resources
requested for 2013 and 2014, it is estimated that 53-55 representation cases will be investigated
and resolved in each year.
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On September 20, 2011, the International Association of Machinists filed an application alleging a
representation dispute involving the craft or class of Passenger Service Employees of United Air
Lines, MileagePlus, Inc., Continental Micronesia, and Continental Airlines (Carrier). On December
12,2011, the Board issued a determination finding a single transportation system at the Carrier for
the craft or class of Passenger Service Employees. United Air Lines / Continental Airlines, Inc., 39
NMB 229 (2011). At the time the application was filed, the IAM represented the Passenger Service
Employees at United Air Lines (United) and Mileage Plus, Inc. (MPI) and the International Brotherhood
of Teamsters (IBT) represented the Passenger Service Employees at Continental Micronesia (CMI).
The Passenger Service Employees at Continental Airlines (Continental) were unrepresented.

The Board noted that for 35 years, it has included employees who perform Fleet Service duties
in the Passenger Service craft or class and that the Investigators erred by not taking prior Board
determinations into consideration when determining the eligibility of cross-utilized Customer
Service Representatives (CSRs) employees. The Board stated that the Investigators’ conclusion
and the Carrier’s contention that the Board’s determination of a single transportation system
compelled the Board to disregard the historic craft or class definitions was unpersuasive, espe-
cially without evidence that job duties changed due to the merger process. The Board stated that
Continental and United work groups had not yet been integrated and the Carrier did not identify
any changes in job duties resulting from the merger process. The Board also noted that although
it was possible that changes could occur following the completion of the merger of United and
Continental, the Board does not make determinations based on future changes. Finally, the Board
stated that without evidence that the work groups had been integrated, the job classifications of
employees at pre-merger Continental Airlines have no bearing of a determination of the appro-
priate craft or class for these employees.

The Board found that the Investigators correctly ruled that Station Operations Representatives
(SORS) performed both Fleet Service and Passenger Service functions. However, the Board stated
that the Investigators erred by relying on cases involving other carriers, thereby ignoring the fact
that on United, these employees were historically considered part of the Passenger Service craft
or class. The Board found that all SORS, regardless of their current job assignment, continued to
perform passenger service functions during irregular operations, continued to share the same
community of interest with Passenger Service Employees as they did in 1998, and continued to
bid their current assignments from the same seniority list. The Board did not find any evidence
that SORs job functions had changed as the result of the merger.

The Board stated that the Investigators correctly found that Air Freight Representatives (AFRs)
provided customer service to cargo customers in connection with cargo service. However, the
Investigators erred by relying on cases involving other carriers, thereby ignoring the fact that
on United, these employees were historically considered part of the Passenger Service craft or
class and “customer contact” included contact with passengers or cargo customers. Further, the
Board found that the furloughed AFRs continued to share the same community of interest with
Passenger Service Employees as they had for the past 35 years and remained on the seniority
list. Finally, the Board did not find any evidence that AFR job functions had changed as a result
of the merger.

The Board also noted that the Investigators erred in relying on preponderance evidence to deter-
mine the eligibility of the cross-utilized CSRs. The Board found that the unique circumstances
that prompted it to include these cross-utilized employees in the Passenger Service Employees
craft or class 35 years ago remained unchanged. The Board stated that the evidence presented
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by both the IAM and the Carrier demonstrated the fluidity of the job duties of the CSRs. The Board
also found that the “snapshot” required by the preponderance test did not provide an accurate
representation of the duties of these employees and was, therefore, not the appropriate test for
making this craft or class determination under the unique circumstances presented in this case.

Finally, the Board found that at line stations, the present status and interest of the cross-
utilized employees was illustrated by their work-related community of interest with the rest of
the Passenger Service Employees craft or class at United. Additionally, the evidence provided
by the IAM demonstrated that these employees did not have regular contact with Fleet Service
employees; did not share break rooms or supervisors with the Fleet Service employees; and did
not share work hours or training classes with the Fleet Service employees. The Board found that
these employees did, however, share all of these with other employees in the Passenger Service
craft or class; were on the same seniority list as the Passenger Service employees; and bid for
vacation from that list.

The Board stated that the mere fact that a merger had occurred could not be the basis for finding
these employees ineligible and denying them their right to vote. The Board also stated that in view
of the unusual circumstances of this case, the Board’s decision was narrowly focused on finding,
eligible, those employees who have historically voted in the Passenger Service Employees craft
or class at United.

Therefore, the Board overruled the Investigators’ February 10,2012 ruling and determined that the
706 CSRs, 152 furloughed AFRs and 117 SORs were eligible to vote in the Passenger Service election.

On January 18, 2011, the Association of Flight Attendants — CWA (AFA) filed an application
requesting the NMB to investigate whether United Air Lines, Inc. (United), Continental Airlines,
Inc. (Continental) and Continental Micronesia (CMI) were operating as a single transportation
system for the craft or class of Flight Attendants. At the time the application was filed, the Flight
Attendants on United were represented by AFA and Flight Attendants at Continental and CMI were
represented by the International Association of Machinists and Aerospace Workers (IAM). The
Board found United and Continental were a single transportation system known as United for the
craft or class of Flight Attendants and proceeded to address the representation consequences.
United Air Lines, Inc. / Continental Airlines, Inc., 38 NMB 124 (2011). On April 26, 2011, the Board
authorized an election in this matter with IAM and AFA on the Ballot. The Board scheduled the
tally for June 29, 2011.

The June 30,2011 Report of Election results reflected that a majority of votes were cast for AFA.
The Board issued a Certification of AFA as the representative for purposes of the RLA of the craft
or class of Flight Attendants. United Air Lines, Inc. / Continental Airlines, Inc.,38 NMB 248 (2011).

On July 11,2011, pursuant to the Manual Section 17.0, IAM filed allegations of election interfer-
ence on the part of AFA and the Carrier. On January 9, 2012, the Board notified the participants
that further investigation was necessary to determine whether the laboratory conditions had
been tainted.

From February through April 2012 NMB Investigators conducted on-site investigations and
interviewed management officials, randomly selected employees and AFA and IAM witnesses.
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The Board found that the laboratory conditions in the election involving United’s Flight Attendants
were not tainted and that the Carrier did not interfere with the election. However, the investigation
further established that certain actions by the AFA raised concerns about the confidentiality of
the voting process. The Board stated that while AFA's actions did not rise to the level of interfer-
ence, coercion or influence, the Board found that these actions jeopardized the secrecy of the
NMB’s ballot process. Accordingly, the Board shortened its normal bar period set forth in Section
1206.4(a) of the Board’s Rules and stated that the bar period in this case would expire 18 months
after the date of AFA’s certification.

On January 19, 2011, the International Association of Machinists and Aerospace Workers filed
an application alleging a representation dispute involving the craft or class of Fleet Service
Employees at the merging carriers of United, Continental, and CMI (United). Fleet Service
Employees at United were represented by IAM and Fleet Service Employees at Continental and
CMI were represented by the International Brotherhood of Teamsters (IBT). The Board issued its
single carrier determination on April 28,2011. United Air Lines, Inc. / Continental Airlines, Inc., 38
NMB 185 (2011). The Board authorized an election with a tally scheduled for August 12,2011 with
IAM and IBT on the ballot. The Report of Election Results reflected that a majority of votes were
cast for IAM. United Air Lines, Inc. / Continental Airlines, Inc., 38 NMB 285 (2011).

On August 22, 2011, pursuant to Manual Section 17.0, IBT filed allegations of election interfer-
ence against United and IAM, seeking a re-run election. United, IAM and the IBT filed responses.
On January 18, 2012, the Board notified the participants that an investigation was necessary
to determine whether laboratory conditions had been tainted. Board Investigators conducted
on-site interviews and investigations at Chicago O’Hare International Airport (ORD) and Denver
International Airport (DEN).

The Board found that there was some confusion over what activities were permitted, despite
the instructions received by management. Management was instructed to remain neutral and
generally did so. The Board stated that as the incumbent organization at ORD and DEN, IAM
had more access to employees but that greater access was not sufficient to find interference
by the Carrier. Additionally, isolated incidents of a carrier allowing the incumbent union access
to property or equipment for activities other than official business during a campaign does not
indicate a pattern of support.

The Board found that posting a hyperlink to the voting website might constitute interference and
while that violation of Board policy did not rise to the level of compromising the voting process
in this case, it had the potential to destroy the secrecy of the Board’s election process. Although
there was no evidence that IAM intended to use the hyperlink to track votes, the hyperlink’s inclu-
sion on IAM’s website was a violation of Board policy. The IAM’s actions did not justify setting
aside the election but in view of the circumstances, the Board shortened the normal bar period
on IAM’s certification as set forth in Section 1206.4(a) of the Board’s Rules and stated that the
bar period would expire 18 months from the August 12,2011 certification.
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Section 159A (Section 9A) of the Railway Labor Act (RLA) provides special, multi-step emergency
procedures for unresolved collective-bargaining disputes affecting employees on publicly funded
and operated commuter railroads. Section 160 (Section 10) of the RLA covers all other railroads
and airlines.

When the National Mediation Board determines that a collective-bargaining dispute cannot
be resolved in mediation, the agency proffers Interest Arbitration to the parties. Either labor
or management may refuse the proffer and, after a 30-day cooling-off period, engage in a
strike, implement new contract terms, or engage in other types of economic Self Help, unless a
Presidential Emergency Board is established.

If the NMB determines, pursuant to Section 160 of the RLA, that a dispute threatens substantially
to interrupt interstate commerce to a degree that will deprive any section of the country of essen-
tial transportation service, the NMB notifies the President. The President may, at his discretion,
establish a PEB to investigate and report respecting such dispute.

Status-quo conditions must be maintained throughout the period that the PEB is impaneled
and for 30 days following the PEB report to the President. If no agreement is reached, and there
is no intervention by Congress, the parties are free to engage in self-help 30 days after the PEB
report to the President.

Apart from the emergency board procedures provided by Section 160 of the RLA, Section 159A
(Section 9a) provides special, multi-step emergency procedures for unresolved disputes affecting
employees on publicly funded and operated commuter railroads. If the Mediation procedures are
exhausted, the parties to the dispute or the Governor of any state where the railroad operates may
request that the President establish a PEB. The President is required to establish such a board if
requested. If no settlement is reached within 60 days following the creation of the PEB, the NMB is
required to conduct a public hearing on the dispute. If there is no settlement within 120 days after
the creation of the PEB, any party or the Governor of any affected state, may request a second,
final-offer PEB. No Self-Help is permitted pending the exhaustion of these emergency procedures.

"The NCCC represents all major Class | freight railroads in the United States as well as many smaller freight and passenger
lines in national collective bargaining. The Carriers involved in this dispute include five Class | railroads: Union Pacific
Railroad; BNSF Railway Company; CSX Transportation, Inc.; Norfolk Southern Railway Company; and The Kansas City
Southern Railway Company;and the following railroads: Alton & Southern Railway Company; The Belt Railway Company of
Chicago; Brownsville and Matamoros Bridge Company; Central California Traction Company; Columbia & Cowlitz Railway
Company; Consolidated Rail Corporation; Gary Railway Company; Indiana Harbor Belt Railroad Company; Kansas City
Terminal Railway Company; Longview Switching Company; Los Angeles Junction Railway Company; Manufacturers Railway
Company; New Orleans Public Belt Railroad; Norfolk & Portsmouth Belt Line Railroad Company; Northeast Illinois Regional
Commuter Railroad Corporation; Oakland Terminal Railway; Port Terminal Railroad Association; Portland Terminal Railroad
Company; Soo Line Railroad Company (Canadian Pacific); South Carolina Public Railways; Terminal Railroad Association
of St. Louis; Texas City Terminal Railway Company; Union Pacific Fruit Express; Western Fruit Express Company; Wichita
Terminal Association; and Winston-Salem Southbound Railway Company.
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During fiscal year 2012, only one PEB was created: Presidential Emergency Board 243. This was
a Section 160 PEB.

In November 2009, pursuant to Section 6 of the RLA, the National Carrier’s Conference Committee
(NCCC)" served on the Organizations? formal notices for changes in current rates of pay, rules, and
working conditions. The parties were unable to resolve the issues in dispute in direct negotiations;
and applications were filed with the NMB by the separate crafts or classes now bargaining as the
CRU inJuly 2010, and by the RLBC in January 2011.

Following the applications for mediation, representatives of all parties worked with the NMB
mediators and Board Members in an effort to reach agreements. Various proposals for settle-
ment were discussed, considered, and rejected. On September 2,2011,the NMB, in accordance
with Section 5, First, of the RLA, urged the NCCC and the Organizations to enter into agreements
to submit their collective bargaining disputes to arbitration as provided in Section 8 of the RLA
(“proffer of arbitration”). On September 2,2011, the Organizations individually declined the NMB’s
proffer of arbitration and the NCCC accepted the NMB’s proffer of arbitration.

On September 6,2011, the NMB served notices that its services had been terminated under the
provisions of Section 5, First, of the RLA. Accordingly, self-help became available at 12:01 a.m.,
Eastern Daylight Time, on Friday, October 7,2011.

Following the termination of mediation services, the NMB advised President Obama, in accor-
dance with Section 10 of the RLA, that in its judgment the disputes threaten substantially to
interrupt interstate commerce to a degree that would deprive sections of the country of essen-
tial transportation service. The President, acting within his discretionary authority, issued an
Executive Order on October 6, 2011. Effective 12:01 a.m., Eastern Daylight Time, on October 7,
2011, the Executive Order created Presidential Emergency Board 243 to investigate and report
concerning the disputes and triggered a “cooling off” period under the provisions of the RLA.
The President appointed Ira F. Jaffe, as Chairman of the Board, and Roberta Golick, Joshua M.
Javits, Gilbert H.Vernon and Arnold M. Zack, as Members. The Board submitted its Report to the
President on November 5, 2011.

2 The Brotherhood of Railroad Signalmen (“BRS”) representing Signalmen; Brotherhood of Locomotive Engineers and
Trainmen (“BLET”) representing Engineers; Brotherhood of Maintenance of Way Employes Division of the International
Brotherhood of Teamsters (“BMWED?”) representing Maintenance of Way employees; International Brotherhood of
Boilermakers, Blacksmiths, Iron Ship Builders, Forgers and Helpers (“IBB”) representing Boilermakers; Sheet Metal
Workers’ International Association (“SMWIA”) representing Sheet Metal Workers; and the National Conference of Firemen
& Oilers (“NCFO”) representing Firemen and Oilers; are bargaining together as the Rail Labor Bargaining Coalition (“RLBC”).

The Transportation-Communications International Union (“TCU”) representing Clerks and Carmen; American Train
Dispatchers Union (ATDA) representing Train Dispatchers; International Association of Machinists and Aerospace Workers
(“IAMAW?”) representing Machinists; International Brotherhood of Electrical Workers (“IBEW”) representing Electrical
Workers; and Transport Workers Union (“TWU”) representing Carmen; are bargaining collectively as the Coalition of Rail
Unions (“CRU”).

Collectively, the organizations in the RLBC represent approximately 56,000 employees and the organizations in the
CRU represent approximately 34,000 employees. All eleven Organizations will be referred to collectively hereinafter
as the “Organizations.”



